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Legal pluralism is swdied from the angle of legal philosophy. In the current
layout, it exceeds the boundaries of the internal legal orders and is associated
with a set of cultural, economical and political phenomena in love with glo-
balization. At several levels, legal pluralism identifies with an important
normativity created by States as well as by new transnational actors. On the
local level, it takes the form of a new social management achieved by civilian
groups and associations. Such a legal pluralism can only be justified through
political and socio-ethical discourses. The duty of legal philosophy. should,
nowadays, consist in laying its foundations.

Bernard Reber, Moral Pluralism: Values, Beliefi and Moral

TDOOTIES wvnvrvvrrrnrrenieciciosrseneassssess s seseeees s eeees s es e ees oo
After a presentation of the various meanings of the notion of pluralism, this
article tackles the specific issue of moral pluralism and its different versions.
The first one, which is more frequent, concerns value pluralism. J. Kekes and
G. Crowder notably present it. It distinguishes between values on various as-
pects: incommensurability, incompatibility, conditional or on the contrary
overriding, primary or secondary, substantive or procedural, according to the
level of commitments. The second one looks into the beliefs conflicts and the
plausibility of an epistemic pluralism, distinguishable from other positions
like monism, syncretism, skepticism and of course relativism (radical, indif-
ferentist, conventionalist, irrational preferentialist). It offers a relevant cri-
tic, like in N. Rescher, to some weaknesses of the absolute demand for consen-
sus. The third stands ar the level of moral theories when we approach the
details of the practical, formal or substantive evaluations, and because there
are always many ways to develop a moral theory and a practical reasoning. This
variety of moral pluralism could shed a new light on current issues in the
field of political pluralism (multiculturalism, integration, tolerance,
justifications or critics of liberal democracy).

Dominique Leydet & Hervé Pourtois, Pluralism and Conflict in
the Contemporary Theories of Democracy .ueeeureoseomsmeeerseesnr,
In this article, we highlight and discuss certain assumptions in polirical
theory and philosophy as to what constitutes a salient conflict for theories of
democracy. Which aspects of a social conflict call for a response through
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democratic procedures and what arc the conditions that such procedures must
satisfy? In the first section, we consider descriptive theories of democracy; in
the second, we focus on theories that are explicitly normative, in particular
those associated with the deliberative model of democracy. This discussion, in
turn, draws attention to the negative effect of the contemporary understanding
of pluralism as purely moral or identity related, namely a reductive inter-
pretation of political and social struggles as disputes over resource allocation,
manageable through fair bargaining, In the third and last section, we explore a
potential solution to this impasse through a discussion of Axel Honneth’s re-
cent attempt ar reconstructing a ‘moral grammar’ of social conflicts, in parri-
cular redistriburive conflicts. In spite of its weaknesses, this theory gives us
tools to better grasp the conditions of their just treatment.

Dominique Terré, Pluralisn and Law ........ueeeeeveeeeeerveesrereeerererirenrann 59
This paper focuses on pluralism, which is connected with empiricism, prag-

matism, realism, democracy, social forces. France of the Middle Age and the

Roman Empire have experimented some kind of pluralism. Pluralism con-

trasts with the monism of the State involved in the theories of Carré de

Malberg and Kelsen. Pluralism can be found in history more often than could

be thought. Monism underrates the complexity of social life. Pluralism

upholds that the law stems from the most vivid social forces, as George
Gurvitch thinks who carved the formula of the “normative fact”. However,
pluralism is difficult to apprehend. Is a pluralism other than a mere facade

possible ? Is there not always a reference to the State behind the most intense T
and unbridled legal forms? Pluralism today is rather to be found in pheno- |
mena such as alternative modes of conflict regulation or independent authori-
ties. '

Richard Bellamy, Justus Schénlau, The Normality of Constitu-
tional Politics: An Analysis of the Drafiing of the EU Charter of
FUndamental RIgHIs ......v.ceovnececonremnsrreernisessesssssseseseossssssessenrsnns 85

Constitutional politics is often contrasted with normal politics on the

grounds that the former involves deliberation on matters of principle and

leads to a normative consensus, whereas the latter is characterized by self-

interested bargaining and produces a compromise. We challenge this account

in two respects. First, we argue that what Rawls called the 'burdens of

judgment’ mean that even on issues of principle there can be a plurality of

reasonable views not all of which will be fully compatible with each other.

Second, we contend that the bargaining and compromises typical of normal b

politics have many normative attractions and can be well suited to resolving

disagreements of principle. We illustrate our argument via a detailed exami-
nation of the convention that drew up the EU Charter of Fundamental

European Rights.

Elisabeth Zoller, Pluralism as Foundation of the American Sense
JOT BhE SEALE ..ot eeeevs e es e 1 09

The present article argues that pluralism is the best conceptual tool to get an

idea of the American sense of the State. The historical roots of the pluralistic

State are to be found in Letter 10 of the Federalist Papers dealing with fac-
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tions and interests in the modern society and in Letter 51 addressing the means
to keep both of them under conerol.

Roberto Merrill, Are Pluralism and Liberalism Incompatible? ...............123
Overview of threc responses to the fact of pluralism: monistic liberalism,

political liberalism, liberal pluralism. An examination of some arguments

for and against the compatibility of liberalism and pluralism.

Marc-Antoine Dilhac, Two Concepts of Toleration in Political

Liberalism bbb s s e e nenns. |37
The primary purpose of this paper is to distinguish between two concepts of
toleration relying on a qualified description of different forms of pluralism
that shape democratic societies. The first concept of toleration (lec us call it
negative) tefers to the public non-interference regarding the expression of
individuals’ conceptions of the good. The second concept of toleration {let us
call it posizive toleration) denotes the right that citizens give to cach other, to
participate in the public deliberation on the basis of their different or even
opposite moral views.

Speranta Dumitru, Public Reason: a Political not an Epistemological

Canceptzon 159
John Rawls’ latter writings are marked by both an increasing acknowledge-
ment of the “fact of pluralism” and a defense of a “political” conception of
public justification, free from metaphysical and epistemological constraints.
The aim of this paper is to show that epistemic abstinence is neither a way to
ensure mutual respect between citizens, nor a mean to diminish disagreement
in pluralistic societies. It is argued that doing one’s best in the observance of
epistemic norms of justification may be an indirect but certainly better-
established way to display respect to ‘moral persons seen not only as capable to
form but also to revise their conceptions of good. ‘

Jean-Pierre Dubois, Pluralism, Secular Humanism, Public Spheres
And Private SPAEre ....uueeeecmemmreeerrnmeseseesseseososoeeeooe oo 1 71

The transformations of the issue of secular humanism in France during the
last century reflect a deep renewal of culrural pluralism features. The fre-
quent assertion of a watertight barrier between « public sphere » and « private
sphere » is in this respect doubly erroneous.

One has first to think of a « political civility » excluding the thesis of a gap
between the citizen and the « real human being”: to strictly separate public
sphere from private sphere, political society from civil society, means to
deprive citizenship from any effectiveness. One has then to distinguish at least
two public spheres in a democracy (in which the plurality of expressions and
opinions is totally legitimate on the ayopa, whereas in the exxheora sphere
the separatist model of « laicité » established in France requires neutrality),
indeed three public spheres in the French « Republican model » (in which the
sphere of public services comes down neither to the political sphere nor to the
sphere of ordinary public places, as perfectly shows the red-hot topic of school
system). The relevant model includes therefore four spheres (three public and
one private) in constant and dynamic interdependence.
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Daniel Weinstock, Wrong track: Does the Way Toward Political

Pluralism Go Through Axiological Pluralisms ..o
Some pluralist political philosophers assume that an acceptance of the thesis
of value pluralism entails a rejection of autonomy-liberalism in favor of a
form of liberalism based on the ideal of toleration. This assumption is mis-
taken. First, value-pluralism shares with relativism the difficulty inherent in
any attempt at deriving a normative conclusion from a descriptive thesis. An
attemnpt at filling in the argument with missing bridging premises shows that
value pluralism is more naturally connected with auronomy-liberalism than
it is with a toleration-based liberalism. This is because individuals must pos-
sess a capacity for autonomous choice in order for pluralism to have any rele-
vance for them.

Patrick Pharo, Pluralism and Moval Liberalism. The Case of Agreed

. 185
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The contemporary discussion about pluralism is mainly focused on the oppo-
sition between two kinds of liberty: negative liberty, as absence of external
constraint, and positive liberty as self-accomplishment. This paper propounds
an intermediary meaning of liberty, which is also more commonplace: the
appreciative liberty, which concerns the possibility for everyone to act towards E
one’s best aims in non-ideal psychological and social conditions. The papet
describes several sorts of moral and politic pluralism and emphasizes the
example of agreed dependences upon communities, sexual partners or addic-
tive substances, in order to develop a “meta-liberal® perspective, promoting a
public contribution to individual autonomy, which would be respectful of
all the appreciative liberties,

Olivier Ruchét, Pluralism and the Uncertainties of Culture: The
Justification of the Politics of Recognition in the Works of Will

Kymlicka ....uueueennccervvvrrnnn. e snaessnsaasssresrneeeseeesreeranes D13

This paper presents and discusses the works of Canadian philosopher Will
Kymlicka and his theses regarding the protection and promotion of minori-
ties. Kymlicka draws a strong link between culture and autonomy, and claims
that principles of justice in liberal democracies demand that special rights
and privileges, including self-determination, be granted to national minori-
ties. After a critical evaluation of the epistemological presuppositions struc-
turing that scheme, the paper shows that the two main analytical dichotomies
on which it rests, between national minorities and immigrant communities,
and between internal and external restrictions, are either empirically unjusti-
fied or logically flawed. While the claims presented by minorities may not be
illegitimate, they are not matters of justice but of preferences, and should thus
be governed by political arguments, rather than by ethical ones. Then, the
paper analyzes the possible consequences of transferring high levels of self-
government to national minorities. That transfer overlooks the power
relations within groups, and seems to duplicate the framework of inter-
national relations among sovereign states. As such, it can hardly be defended in
the name of liberalism, and constitutes a renouncement of political theory to
actively embrace pluralism. What is more, the administrative inscription of
identities it maps out can be the source of serious infringements on autonomy.
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The paper concludes with a presentation of some alternative understandings of.
identities and pluralism, which bypass those limits and that renouncement to
politics.

Pluralism is difficult to define, Economic law is forever growing. Thus, the
meeting of legal pluralism and economic law is 2 particularly delicate mat-
ter. Legal pluralism asks the question if a law can develop outside State law
and of the constraints organized by the State. Such a situation of rrue pluralism !
is very seldom, maybe non-existent: the new formula of business ethics might
belong to this realm. However, one comes more often across a relative plura- i
lism, allowing a group, such as a commercial company, to live an apparently
autonomous life, but in fact in close symbiosis with state law.
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Daniel Gutmanrn, Pluralism and Tax Law ..o 243
This paper goes into the relationships between tax law and the many facets of
pluralism. It focuses in particular on the role tax law is playing to maintain

and develop social and moral pluralism, as well 25 on the issue of the future of
pluralism in tax patterns.

Luc Wintgens, Légisprudence: Study for a new theory of legislation ........ 251
Itational theories of legislation may exist. There is no theory of rational le-
gislation. The theory of rational legislation which is christened "légis-
prudence” concributes to the rationalization of the process of legistation by
linking it to principles. This choice for a theory of principles, as well as
their murtual relation, calls for an in depth argumentation, which tends to
question the old positioning of case law, legal dogmatic, legal theory and phi-
losophy et above all the relationships between these various fields. I this analy-
sis were to bear fruit, Iégisprudence as a new theory of legislation could rake
root and contribute to a bettering not only of legislation as such bur also of
our way to envision it.

Didier Boden, Legal Pluralism in Private International Law ... 275
The expression “legal pluralism” designates, among many other meanings, a
general theory of law (that permits for instance to describe law, to apply it, or
to advocate its change or its preservation), as opposed to monism and dualism.
As general theories of law, monism and dualism, unlike pluralism, are identi-
cally unable to describe relations between legal orders; in that sense and to that
extent, dualism is but 2 manner of monism, so it does not necessitate separate
reflections. In private international law, monism and pluralism are surpri-
singly named of bilateralism and unilateralism. It is essentially since the end i
of the 19th century that the contrast between monism-bilateralism and plura-
lism-unilateralism is perceived. Some legislators chose on purpose to follow
the one or the other one of these two theories. They guide the organs of appli- !
cation of the law, giving them its directions for use. For a half-century, au- |
thors have been measuring the extent in which each of these two theorics respec-
tively corresponds to positive law, the recent evolution of which gives an in-
creasing pertinence to pluralism-unilateralism. The many paradoxes, vicious
circles, petitiones principii, and others problems that the private international |
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law has cxperienced since 1837 were recently identified as so many results of
the entanglement of these two theories, which are in the main incompatible
with each other. To many respects, moral and ethical theories of placing one-
self in the service of someone else’s will (active tolerance, active obedience,
active complicity) would gain by being collated with theories of private
international law, traditionally presented by its specialists as the law of
tolerance.

TRIBUTE

Pol Boucher, Jean-Louis Gardies's Legal Philosophy .............. e 319
J.-L. Gardies's Jegal philosophy has formed gradually, thanks to a set of works
written over 2 period of more than twenty years, which focused on the study of
moral and legal rationality. Its constant concern was to always establish a rela-
tion of reciprocal confirmation/rectification between the contents of pheno-
menological intuition and logical constructions. At the same time, he endea-
vored to improve the tool allowing an analysis of the contents of legal
concepts, by moving from a structuralist conception influenced by Reinach, to
a logical writing stemming from the works of Hintikka and Kripke. He
finally had the merit to insert these analyses in a more general study of natural
speech grammar, which gave prominence to the rational properties common to
juridical, logical and mathemarical speeches.

MISCELLANEOUS STUDIES

Catherine Puigelier, Authority Reasoning in Private Law ............. vernneenn 337
Among the reasonings building court orders, one appears regularly: the autho-

rity reasoning. Even if it is nurtured with classical reasonings such as the
inductive reasoning or the deductive reasoning, the authority reasoning is, once

one accepts to presume it, likely to disrupt <ivil proceedings as well as the ge-

neral theory of law,

Isaak Dore, French influence on the New Post-Modern Legal

Epistemology in the United States .....cmiereeeevercerererrereseseersieennnn 365
This article hopes to begin a debate on the nature and origins of crosscurrents
in contemporary Franco-American legal philosophy. As such, no claim is made
to an exhaustive treatment of the subject. The central thesis of this article is
that although each country has its own distinct philosophical traditions,
French philosophical thought has had 2 distinct influence on American legal
philosophy in the latter half of the twentieth century. To demonstrate this, the
article summarizes the seminal thought of certain twentieth century French
philosophers such as Jean-Paul Sartre, Michel Foucault, Jacques Derrida and
Jean-Francois. It then traces their influence on their contemporary American
counterparts such as Jack Balkin, Pierre Schlag, Duncan Kennedy, Peter Gabel,
Mark Kelman, Drucilla Cornell, Richard Rorry and Stanley Fish.
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Julien Cantegreil, Adolf Reinach, legal theoricist? ..., 401 w
Reinach has not yer found his place within the Pantheon of fegal theoricises. i f
Husserl, Kantorowicz, Radbruch, Villey... have yet commented on his works, ' ]
and his ideas have recently been reevaluated in philosophy of knowledge. The ]
understanding of the theoretical impasse and the slight practical interest of his
incuitionisc approach had only suggested to direct phenomenological research g
in law theory towards the late works of Husserl, Putting aside this familiar is- 4
sue, we propose here to read de novo Reinach through his earliest work, his 1
1905 Dissertation on the Concept of Causation in Criminal Law. Reinach ap-
pears not only to exemplify the contradictions of the Jin de sidcle positivism,
but to greatly help conceptualizing causation in law. Reinach is certainly a
precursor for the speech act theory. To read him as a precursor for causation,
however, gives his work more depth and relevance in the field of legal theory.

Stephan Gritzel, Legal philosophy and Wrongs of the Past: A "Third ]
Course” Toward a Humanisation of Law According to Gustav ‘ ;
RAABIUCH .covvvviverrseeeeeeeeeeeeeeeoms oo oo 417

The author shows that, in Radbruch legal philosophy, the idea of faw answers

three parameters which interfere with everyday legal practice: the need for

justice, the demand of guarantee, the concern for ends. Respecting these para-

meters is essential in a democratic society. :
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